The Judgment of April 3 declared that Twin Harbor fell under certain sections of the
“Planned Community Act” retroactively.

47F-1-102. (c) Applicability.

47F-1-103 (23)

Notwithstanding the provisions of subsection (a) of this section, G.S.
47F-3-102(1) through (6) and (11) through (17)(Powers of owners'
association), G.S. 47F-3-103(f)(Executive board members and officers), G.S.
47F-3-107(a), (b), and (c)(Upkeep of planned community; responsibility
and assessments for damages), G.S. 47F-3-107.1 (Procedures for fines
and suspension of planned community privileges or services), G.S.
47F-3-108 (Meetings), G.S. 47F-3-115 (Assessments for common
expenses), G.S. 47F-3-116 (Lien for assessments), G.S. 47F-3-118
(Association records), and G.S. 47F-3-121 (American and State flags and
political sign displays) apply to all planned communities created in this
State before January 1, 1999, unless the articles of incorporation or
the declaration expressly provides to the contrary, and G.S. 47F-3-120
(Declaration limits on attorneys’ fees) applies to all planned
communities created in this State before January 1, 1999. These sections
apply only with respect to events and circumstances occurring on or after

January 1, 1999, and do not invalidate existing provisions of the declaration,

bylaws, or plats and plans of those planned communities. G.S.
47F-1-103 (Definitions) also applies to all planned communities created
in this State before January 1, 1999, to the extent necessary in construing
any of the preceding sections.

DEFINITIONS
"Planned community" means real estate with respect to which any person,
by virtue of that person's ownership of a lot, is expressly obligated by
a declaration to pay real property taxes, insurance premiums, or other
expenses to maintain, improve, or benefit other lots or other real estate
described in the declaration. For purposes of this act, neither a cooperative
nor a condominium is a planned community, but real estate comprising
a condominium or cooperative may be part of a planned community.
"Ownership of a lot" does not include holding a leasehold interest of
less that [than] 20 years in a lot, including renewal options.

47F-3-102 (1-6),(11-17) POWERS OF OWNERS' ASSOCIATION

(I)  Adopt and amend bylaws and rules and regulations;

(2)  Adopt and amend budgets for revenues, expenditures, and reserves and
collect assessments for common expenses from lot owners:

3) Hire and discharge managing agents and other employees, agents, and
independent contractors;

(4) Institute, defend, or intervene in litigation or administrative proceedings
on matters affecting the planned community;

(5)  Make contracts and incur liabilities;




(6)

()

(12)

(13)

(14)
(15)
(16)

Regulate the use, maintenance, repair, replacement, and modification of
common elements;

Impose reasonable charges for late payment of assessments, not to exceed the
greater of twenty dollars ($20.00) per month or ten percent (10%) of
any assessment installment unpaid and, after notice and an opportunity to be
heard, suspend privileges or services provided by the association (except
rights ofaccess to lots) during any period that assessments or other
amounts due and owing to the association remain unpaid for a period of 30
days or longer;

After notice and an opportunity to be heard, impose reasonable fines
or suspend privileges or services provided by the association (except
rights of access to lots) for reasonable periods for violations of the
declaration, bylaws, and rules and regulations of the association;

Impose reasonable charges in connection with the preparation and recordation
of documents, including, without limitation, amendments to the declaration or
statements of unpaid assessments;

Provide for the indemnmification of and maintain liability insurance for
its officers, executive board, directors, employees, and agents;

Assign its right to future income, including the right to receive
COINMON €Xpense assessments;

Exercise all other powers that may be exercised in this State by legal
entities of the same type as the association; and Exercise any other powers
necessary and proper for the governance and operation of the association.
(1998-199, s. 1; 2004-109, s. 4; 2005-422, 5. 1.)

47F-3-107 UPKEEP OF PLANNED COMMUNITY; RESPONSIBILITY AND ASSESSMENTS

FOR DAMAGES.

(a)  Except as otherwise provided in the declaration, G.S. 47F-3-113(h) or subsection
(b) of this section, the association is responsible for causing the common elements
to be maintained, repaired, and replaced when necessary and to assess the lot
owners as necessary to recover the costs of such maintenance, repair, or
replacement except that the costs of maintenance, repair, or replacement of a
limited common element shall be assessed as provided in G.S. 47F-3-115(c)

(1). Except as otherwise provided in the declaration, each lot owner is responsible for
the maintenance and repair of his lot and any improvements thereon. Each lot owner shall
afford to the association and when necessary to another lot owner access through the lot
owner's lot reasonably necessary for any such maintenance, repair, or replacement activity.

(b)  Ifalot owner is legally responsible for damage inflicted on any common element,
the association may direct such lot owner to repair such damage, or the association
may itsclf cause the repairs to be made and recover damages from the responsible
lot owner.

(c) If damage is inflicted on any lot by an agent of the association in the scope of the agent's
activities as such agent, the association is liable to repair such damage or to reimburse the
lot owner for the cost of repairing such damages. The association shall also be liable for any
losses to the lot owner.




47F-3-107.1 PROCEDURES FOR FINES AND SUSPENSION OF PLANNED COMMUNITY
PRIVILEGES OR SERVICES.

Unless a specific procedure for the imposition of fines or suspension of planned
community privileges or services is provided for in the declaration, a hearing
shall be held before the executive board or an adjudicatory panel appointed by
the ‘executive board to determine if any lot owner should be fined or if planned
community privileges or services should be suspended pursuant to the powers
granted to the association in G.S. 47F-3-102(11) and (12). Any
adjudicatory panel appointed by the executive board shall be composed
of members of the association who are not officers of the association or
members of the executive board. The lot owner charged shall be given
notice of the charge, opportunity to be heard and to present evidence, and
notice of the decision. If it is decided that a fine should be imposed, a fine not to
exceed one hundred dollars ($100.00) may be imposed for the violation
and without further hearing, for each day more than five days after the decision
that the violation occurs. Such fines shall be assessments secured by liens
under G.S. 47F-3-116. Ifit is decided that a suspension of planned community
privileges or services should be imposed, the suspension may be
continued without further hearing until the violation or delinquency is cured. The
lot owner may appeal the decision of an adjudicatory panel to the full
executive board by delivering written notice of appeal to the executive board
within 15 days after the date of the decision. The executive board may
affirm, vacate, or modify the prior decision of the adjudicatory body.
(1997-456, s. 27; 1998-199, s. 1; 2005-422, s. 4.)

47F-3-108 MEETINGS

(@)  Ameeting of the association shall be held at least once each year.
Special meetings of the association may be called by the president,
a majority of the executive board, or by lot owners having ten
percent (10%), or any lower percentage specified in the bylaws, of the
votes in the association. Not less than 10 nor more than 60 days
in advance of any meeting, the secrefary or other officer specified in
the bylaws shall cause notice to be hand-delivered or sent prepaid by
United States mail to the mailing address of each lot or to any other
mailing address designated in writing by the lot owner, or sent by
electronic means, including by electronic mail over the Internet, to an
electronic mailing address designated in writing by the lot owner. The
notice of any meeting shall state the time and place of the meeting and
the items on the agenda, including the general nature of any
proposed amendment to the declaration or bylaws, any budget
changes, and any proposal to remove a director or officer.

(b) Meetings of the executive board shall be held as provided in the
bylaws. At regular intervals, the executive board meeting shall
provide lot owners an opportunity to attend a portion of an executive
board meeting and to speak to the executive board about their issues or
concerns. The executive board may place reasonable restrictions on the
number of persons who speak on each side of an issue and may place




reasonable time restrictions on persons who speak.
Except as otherwise provided in the bylaws, meetings of the
association and the executive board shall be conducted in accordanee

with the most recent edition of Robert's Rules of Order Newly Revised.
(1998-199, s. 1; 2004-109, s. 6; 2005-422, s. 5.)

47F-3-115 ASSESSMENTS FOR COMMON EXPENSES.

(@)

(b)

(c)

(d)

(e)

()

Except as otherwise provided in the declaration, until the
association makes a common expense assessment, the declarant
shall pay all common expenses. After any assessment has been
made by the association, assessments thereafter shall be made at
least annually.

Except for assessments under subsections (c), (d), and (e) of this
section, all common expenses shall be assessed against all the lots in
accordance with the allocations set forth in the declaration. Any past-due
common expense assessment or installment thereof bears interest at
the rate established by the association not exceeding eighteen
percent (18%) per year. For planned communities created prior to
January 1, 1999, interest may be charged on any past-due commaon
expense assessment or installment only if the declaration provides for
interest charges, and where the declaration does not otherwise specify
the interest rate, the rate may not exceed eighteen percent (18%) per
year.

To the extent required by the declaration:

(1) Any common expense associated with the maintenance, repair, or
replacement of a limited common element shall be assessed
against the lots to which that limited common element is
assigned, equally, or in any other proportion that the
declaration provides;

(2) Any common expense or portion thereof benefiting fewer than
all of the lots shall be assessed exclusively against the lots
benefitted; and

(3) The costs of insurance shall be assessed in proportion to risk and
the costs of utilities shall be assessed in proportion to usage.

Assessments to pay a judgment against the association may be made

only against the lots in the planned community at the time the

judgment was entered, in proportion to their common expense
liabilities.

If any common expense is caused by the negligence or misconduct of

any lot owner or occupant, the association may assess that expense

exclusively against that lot owner or occupant's lot.

If common expense liabilities are reallocated, common expense

assessments and any installment thereof not yet due shall be

recalculated in accordance with the reallocated common expense

liabilities. (1998-199, s. 1.)




47F-3-116 LIEN FOR ASSESSMENTS.

(@)

(a1)

(a2)

(b)

(c)

(d)

(€)

Any assessment levied against a lot remaining unpaid for a period
of 30 days or longer shall constitute a lien on that lot when a claim of
lien is filed of record in the office of the clerk of superior court of the
county in which the lotis located in the manner provided herein.
Unless the declaration otherwise provides, fees, charges, late
charges, and other charges imposed pursuant to G.S. 47F-3-1 02,
47F-3-107, 47F-3-107.1, and 47F-3-115 are enforceable as
assessments under this section. Except as provided in subsections (a1)
and (a2) of this section, the association may foreclose the claim of lien in
like manner as a mortgage on real estate under power of sale under
Article 2A of Chapter 45 of the General Statutes.

An association may not foreclose an association assessment lien under
Article 2A of Chapter 45 of the General Statutes if the debt securing the
lien consists solely of fines imposed by the association, interest on
unpaid fines, or attorneys' fees incurred by the association solely
associated with fines imposed by the association. The association,
however, may enforce the lien by judicial foreclosure as provided in
Article 29A of Chapter 1 of the General Statutes.

An association shall not levy, charge, or attempt to collect a
service, collection, consulting, or administration fee from any lot owner
unless the fee is expressly allowed in the declaration. Any lien
securing a debt consisting solely of these fees may only be enforced
by judicial foreclosure as provided in Article 29A of Chapter 1 of the
General Statutes.

The lien under this section is prior to all liens and encumbrances on a
lot except (i) liens and encumbrances (specifically including, but not
limited to, a mortgage or deed of trust on the lot) recorded before the
docketing of the claim of lien in the office of the clerk of superior court,
and (i) liens for real estate taxes and other governmental assessments
and charges against the lot. This subsection does not affect the priority of.
mechanics' or materialmen's liens.
Alien for unpaid assessments is extinguished unless proceedings to
enforce the lien are instituted within three years after the docketing of the
claim of lien in the office of the clerk of superior court.

This section does not prohibit other actions to recover the sums for which
subsection (a) of this section creates a lien or prohibit an association
taking a deed in lieu of foreclosure.

A judgment, decree, or order in any action brought under this section
shall include costs and reasonable attorneys' fees for the prevailing
party. If the lot owner does not contest the collection of debt and
enforcement of a lien after the expiration of the 15-day period following
notice as required in subsection (e1) of this section, then
reasonable aftorneys' fees shall not exceed one thousand two
hundred dollars ($1,200), not including costs or expenses incurred.
The collection of debt and enforcement of a lien remain uncontested as
long as the lot owner does not dispute, contest, or raise any
objection, defense, offset, or counterclaim as to the amount or




(e1)

(e2)

(f)

Q)

validity of the debt and lien asserted or the association's right to collect
the debt and enforce the lien as provided in this section. The attorneys'
fee limitation in this subsection shall not apply to judicial foreclosures
or o proceedings authorized under subsection (d) of this section or
G.S. 47F-3-120.

A lot owner may not be required to pay attorneys' fees and court costs
until the lot owner is notified in writing of the association's intent to
seek payment of attorneys' fees and court costs. The notice must be
sent by first-class mail to the property address and, if different, to the
mailing address for the lot owner in the association’s records. The notice
shall set out the outstanding balance due as of the date of the notice and
state that the lot owner has 15 days from the mailing of the notice by
first-class mail to pay the outstanding balance without the attorneys'
fees and court costs. If the lot owner pays the outstanding balance within
this period, then the lot owner shall have no obligation to pay
attorneys' fees and court costs. The notice shall also inform the lot
owner of the opportunity to contact a representative of the association to
discuss a payment schedule for the outstanding balance as provided
in subsection (e2) of this section and shall provide the name and
telephone number of the representative.

The association, acting through its executive board and in the board's
sole discretion, may agree to allow payment of an outstanding balance
in installments. Neither the association nor the lot owner is obligated to
offer or accept any proposed instaliment schedule. Reasonable
administrative fees and costs for accepting and processing
installments may be added to the outstanding balance and included
in an installment payment schedule. Reasonable attorneys' fees may
be added to the outstanding balance and included in an installment
schedule only after the lot owner has been given notice as required in
subsection (e1) of this section.

Where the holder of a first mortgage or first deed of trust of
record, or other purchaser of a lot obtains titie to the lot as a result of
foreclosure of a first mortgage or first deed of trust, such purchaser
and its heirs, successors, and assigns, shall not be liable for the
assessments against such lot which became due prior to the
acquisition of fitle to such lot by such purchaser. Such unpaid
assessments shall be deemed to be common expenses collectible from
all the lot owners including such purchaser, its heirs, successors, and
assigns. :

Aclaimof lien shall set forth the name and address of the association,
the name of the record owner of the lot at the time the claim of lien is
filed, a description of the Iot, and the amount of the lien claimed.
(1998-199, s. 1; 2005-422, s. 6.)




